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City of Lake Oswego 

Community Forestry Commission Minutes 
 

September 22, 2004 
 

 
I. CALL TO ORDER 

 
Acting Chair Erin Wagner called the September 22, 2004, meeting of the Community 
Forestry Commission to order at approximately 7:00 p.m. in the Council Chambers of 
City Hall at 380 A Avenue, Lake Oswego, Oregon.   
 

II. ROLL CALL 
 
Commissioners present were Acting Chair Wagner, David Cory and Don Morton.  
Commissioners Jeremy Fried and William Owen were not present.  Staff present were 
Hamid Pishvaie, Development Review Manager; Jessica Sarver, Associate Planner; 
Evan Boone, Deputy City Attorney; and Janice Bader, Senior Secretary. 
 

III. MINUTES 
 
Acting Chair Wagner moved to approve the Minutes of September 11, and 
September 25, 2003 Minutes.  Commissioner Cory seconded the motion and it passed 
with Commissioners Cory, Morton and Acting Chair Wagner voting yes.  There were 
no votes against.  Commissioners Fried and Owen were not present.   
 

IV. FINDINGS, CONCLUSIONS AND ORDER 
 
None. 
 

V. PUBLIC HEARING 
 
AP 04-02, [TC 03-0798], a request for a hearing on the City staff’s tentative decision to 
approve a request by Jeff Parker to remove 24 trees in order to construct a new single-
family dwelling and driveway on the site.  The property is located at: 1500 North Shore 
Blvd. (Tax Lot 2000 of Tax Map 21E 09AA).  Staff coordinator was Jessica Sarver, 
Assistant Planner.   
 
Acting Chair Wagner opened the public hearing and explained the applicable procedure 
and time limits.  She asked the Commissioners to report any ex parte contacts, site 
visits, biases or conflicts of interest.  None were reported.  No one in the audience 
challenged any Commissioner’s right to hear the application. 
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Jessica Sarver, Associate Planner, presented staff report (dated September 10, 2004).  
She entered the following new exhibits into the record: Exhibit F-9, a Fee Schedule 
submitted by Bill Owen; and Exhibits G-241 through G-247, letters from opponents 
Ralph Olson, Siouxsie Jennett, Laurie Lamont and Marle Crunch, Jennifer Piece 
Zannis, Mary Elizabeth McGrath, Al and Kasie Hansen, and Alice and Harold 
Schlenker.  She corrected the agenda to reflect that the purpose of the hearing was to 
consider the City staff’s tentative decision to approve the application.  She explained 
that the applicant was asking for a Type II Tree Removal Permit to remove 24 trees in 
order to construct a new single-family dwelling and driveway on a vacant lot at 1500 
North Shore Boulevard.  She observed that Oswego Lake was south of the site and 
surrounding uses included 120 feet of railroad right-of-way to the north; Forest Hills 
Easement Association (FHEA) property to the east; and a single-family residential lot to 
the west.  She reported the site contained a total of 43 trees and there were 14 trees in 
close proximity that were on adjacent property.   
 
Ms. Sarver then discussed approval criteria for a Type II Tree Removal Permit: 
 
• Removal is for development or landscaping purposes approved by City Code.  She 

confirmed that the Building Permit application showed the proposed development 
would meet all zone requirements.  She noted the proposed driveway would run 
along the north side of the house to access two garages.  She reported that all except 
two of the trees proposed to be removed were inside the house and driveway 
footprints.  The two exceptions were Tree #7, which leaned into the house footprint 
in a manner that would require it to be topped to construct the house; and Tree #11, 
which was proposed to be removed for landscaping purposes.  She noted the 
Landscaping Plan proposed to replace Tree #11 with one that was healthier and 
more aesthetically pleasing.  She reported staff found this criterion had been met. 

 
• Removal cannot have significant impact on soil stability, flow of surface waters, 

protection of adjacent trees, or existing windbreaks.  She explained that Building 
Division staff reviewed the method of storm water management proposed for a site, 
and the Engineering staff were to ensure that erosion control measures were 
installed until the site was adequately stabilized.  She noted that at the completion of 
the project the site was to be fully landscaped.  She reported that the applicant was 
to provide a tree protection plan that used staff-approved tree protection measures 
that staff would inspect prior to issuing a Building Permit.  She observed that the 
trees to be preserved were to be preserved in groves so individual trees would be 
less susceptible to wind throw.  She reported that staff found this criterion was also 
met. 

 
• Removal cannot have a significant impact on the character or aesthetics of the 

neighborhood.  Ms. Sarver explained that the Code allowed exceptions to this 
criterion if no alternatives existed that would allow the site to be used as permitted 
in the zone.  She presented views of the site and the Forest Hills Easement 
Association property.  She acknowledged those areas contained some very large and 
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healthy trees and that their removal would have a significant negative impact.  She 
referred to the applicant’s original application for a permit to remove 37 trees and 
pointed out the locations of 13 of those trees that the applicant had subsequently 
proposed to save by changing his plan for a side-loading garage to a front-loading 
garage and modifying the configuration of the driveway.  She advised that staff had 
approved the applicant’s currently proposed plan - which maximized all of the 
zone’s site development limitations (i.e., setbacks, height limit, and lot coverage) - 
because staff did not have authority to require the applicant to reduce the amount of 
building area on the site.  She said staff found there was no other reasonable 
alternative that could be utilized to save additional trees.  She pointed out that the 
record contained an elevation that showed the large size of the proposed house.    

 
• Removal cannot be for the sole purpose of providing or enhancing views.  She 

advised that this criterion was met, because all of the trees to be removed were 
proposed to be removed for building or landscaping purposes.     

 
• Mitigation is required for each removed tree.  Ms. Sarver reported that because staff 

saw a possibility that there might not be room to fit all mitigation trees on the site 
after it was developed, they recommended that the applicant either provide a 1:1 
mitigation plan or submit a plan created by a landscape architect or a professional 
arborist that determined the number of mitigation plantings that could feasibly be 
planted on the site based on the species and the respective spacing requirements of 
the species to be planted.  She reported that the applicant had submitted a plan to 
plant 24 trees (a 1:1 mitigation ratio) on the site.  She reported staff also 
recommended 10- to 12-foot tall mitigation evergreen trees and 3- to 4-inch caliper 
deciduous mitigation trees instead of 6- to 8-foot tall evergreens and 2-inch caliper 
deciduous trees.  They also recommended that 50% of the 24 required mitigation 
trees were to be native species that would grow to a mature height of at least 60 feet 
in order to mitigate for removal of so many trees on the site.  She reported that the 
applicant had provided such a mitigation plan.     

 
Ms. Sarver reported staff found that TC 03-0798 met Type II Tree Removal criteria and 
recommended that the Commission uphold staff decision to approve it subject to 
conditions requiring the applicant to submit a detailed tree protection plan prepared by a 
certified arborist for review and approval by staff, and to install mitigation trees as 
shown on Exhibit E-8 prior to final inspection and approval of the dwelling.  She 
pointed out that staff recommended conditions specified that the arborist was to be on 
site during all excavation and grading activities that were within the drip line of any tree 
on or off the site and he was to oversee any necessary root pruning.     
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Applicant 
 
Larry Derr, 425 NW 10th, Ste. 306, Portland, Oregon 97209, an attorney 
representing the applicant, pointed out that both the applicant, Jeff Parker, and arborist, 
William Owen, were present and available to answer questions.  Mr. Derr stated that the 
applicant’s original application had subsequently been significantly modified and the 
number of trees to be removed had been reduced to 24 trees.  He said the applicant had 
made major changes that reconfigured the house and re-oriented the garage.  He 
explained that the modified garage and driveway configuration eliminated the need for 
substantial fill where the driveway met the garage and saved some trees at the east end 
of the site.  He recalled that opponents had written to express their concern that some of 
the trees the applicant originally proposed for removal – including one 46-inch diameter 
tree - were actually on Forest Hills Easement Association property.  He explained the 
applicant had addressed that concern and was no longer requesting to remove those 
trees.  He recalled the opponents had written to express their concern that tree removal 
would create erosion problems that could impact the lake.  He pointed out staff report 
advised that erosion issues would be addressed and tree protection would be provided.  
He also explained that all of the trees currently proposed to be removed were within the 
footprint of the house and driveway (areas that would be covered with hard surface) 
except for Trees #7 and #11.  He acknowledged that the applicant planned to build a 
large house, but he stressed that the applicant had considered different designs and 
orientations; he had decided to modify the garage to save trees; and the development 
conformed to Code requirements.  He stated the applicant agreed with staff report.  He 
asked the Commission to approve the application.   
 
During the questioning period Ms. Sarver pointed out that qualified mitigation trees 
were highlighted on the Tree Mitigation and Buffering Plan and the Plan also showed 
existing trees and other proposed trees and shrubs that would not count towards 
mitigation.  Mr. Derr stated that that all mitigation planting would be on site.  He 
reasoned that if Mr. Parker had wanted the site to feature fewer trees he could have 
opted to plant mitigation trees offsite.   
 

Proponents 
 
None. 
 

Opponents 
 
Sheree Tuppan, Forest Hills Easement Association, 680 Iron Mountain Blvd, Lake 
Oswego, 97034, stated that she was an attorney and served as President of the Forest 
Hills Easement Association (FHEA).  She explained that planning professional, Greg 
Winterowd, would testify on behalf of the FHEA, the Country Club-North Shore 
Neighborhood Association, and the Lake Oswego Neighborhood Action Committee 
(LONAC).  She related the FHEA’s request to deny the tree removal permit.  She 
reported the applicant was a “risk-taker” who had started an in-water development in 
Oswego Lake that might be stopped on appeal.  She said his current on-land 
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development proposal was extreme.  She recalled he had initially asked to cut 37 of the 
43 trees on the site.  She opined that the Type II Tree Removal section of the Code was 
not entirely clear.  She said that although Mr. Parker had a right to develop his property, 
his application was deficient in that he failed to explain his statement that there were no 
soil impacts; he failed to provide erosion control measures; and he had not considered 
alternative site plans that would reduce the number of impacted trees.   She held staff’s 
tentative decision to grant the permit was not supported by evidence.  She pointed out 
that the final development plan was unknown, the Building Permit had not been 
approved and issued, and the lot coverage ratio was still in dispute.  She said staff had 
arbitrarily and mistakenly preempted the Tree Code by relying on the Development 
Code to determine the scope of Commission authority to consider other alternatives that 
she believed did exist and were reasonable.  Ms. Tuppan explained the applicant’s 
proposal threatened core values of the Forest Hills Easement Association and the intent 
of the Tree Code, which were to maintain the wooded character of the area and the 
views and shade created by the trees and natural landscape on the applicant’s property 
and adjacent properties.  She indicated opponents were also concerned that erosion in 
the area of cut trees would impact water quality and that removal of trees would have a 
negative impact on their property values.   
 
Greg Winterowd, Winterowd Planning, 310 SW 4th Ave., Ste. 1100 Portland, 
Oregon, 97204, took the position that staff’s interpretation that the Code allowed a 
development of any size to be built as long as it was constructed within the limits of the 
zone and was a permitted use took away the Commission discretion to require design 
changes to save trees.  He observed the applicant planned a house that was so large that 
it would occupy the entire allowable building envelope.  He pointed out the applicant 
proposed a long driveway that would parallel a public street and was almost entirely in 
the setback area.  He held the Tree Ordinance required balancing permitted use with 
saving trees.  He said that could be accomplished through thoughtful design.  He 
characterized the applicant’s plan as a plan that maximized every square foot of 
possible building area on the site while saving a few trees at the edge.   
 
Mr. Winterowd then discussed each Type II Tree Removal criteria.  He presented two 
new exhibits.  He stressed that the Building Permit had not yet been issued and staff had 
merely interpreted where the building envelope would be.  He related that FHEA had 
already appealed one Building Permit to the Land Use Board of Appeals (LUBA).  He 
said FHEA believed a fully occupied building envelope would result in a much larger 
and taller building than what would normally be permitted.  He said the applicant was 
proposing to install almost the entire driveway within the setback area.  He disagreed 
with Mr. Derr’s statement that the initial application had been substantially changed.  
He recalled that it had been staff that had required the driveway to be modified so that 
trees on the adjoining FHEA property would not be destroyed.  
 
Mr. Winterowd said the application did not address Type II Tree Removal criteria 
related to erosion, soil stability, surface water flows, protection of adjacent trees, and 
existing windbreaks.  He noted that the arborist’s report considered individual trees, and 
not how the trees functioned as a group (as a windbreak).  He pointed out the arborist 



 
City of Lake Oswego Community Forestry Commission Page 6 of 18 
Minutes of September 22, 2004 

reported that eleven of the trees to be saved would be at risk during construction 
because their root zones would be impacted.  He reasoned that if erosion, soil stability 
and tree protection were to be addressed at a later date via a building or engineering 
permit that made the criteria in the Tree Code irrelevant.  He opined that erosion should 
be addressed earlier in the process than in the Building Permit stage, and the process 
should allow the public to be involved.  He said the impact of tree removal should be 
balanced against the “legitimate use” of the site for a single-family house.  He reasoned 
that if the Code intended to allow development to the fullest extent within the building 
envelope it would not also provide that trees were to be preserved in required setbacks 
or apply Type II Tree Removal Permit criteria.  He explained that land use laws would 
allow a reasonable home to be constructed on the property, but not what was the 
maximum possible land use on the site.  He said a “reasonable home” was usually not a 
14,000 sq. ft. house with two garages that would store five cars.  He assured the 
Commissioners that in the City of Lake Oswego and in other jurisdictions it was fairly 
routine for staff to ask people to save trees within building setbacks.  He said the Tree 
Code was made less meaningful if the Code was interpreted to allow developers to do 
anything on their property - including putting driveways where they wanted them - as 
long as they stayed within the setbacks and the use was a permitted use.  He anticipated 
the Commissioners would hear testimony from someone who had helped develop the 
Tree Code.  He reported that the opponents had received the revised arborist’s report the 
previous day the report they had previously examined did not reflect the changes the 
applicant had made in recent months.     
 
Mr. Winterowd concluded that the opponents did not believe the applicant had made a 
serious attempt to consider alternative site plans that would preserve trees on the site.  
He said the Commission should at minimum require that the driveway not be extended 
across the northern tier of trees in order to remove the risk to those trees.  He asked that 
they also consider not allowing the three-car garage proposed at the west end of the site, 
because the driveway to access that garage would require substantial tree loss.   
 
Shelly Lorenzen, 1920 North Shore Rd., Lake Oswego, 97034, stated she served on 
the Country Club-North Shore Neighborhood Association board and was a member of 
the FHEA.  In her testimony, she held that the application should not be reviewed or 
granted; because it was based on a development plan that likely could not be built.  She 
explained that the applicant had negotiated agreements with the Lake Corporation that 
would eventually reduce the area of the site through land swaps.  She stressed that he 
planned to build a house with a footprint in excess of 7,000 sq. ft. and planned to place 
the house farther over the water and closer to the easement property than he would have 
been able to place it at the time he acquired the site, because of his agreements with the 
Lake Corporation.   She said the lot coverage ratio in the proposal was based on the size 
of the property the applicant currently owned and the lot coverage calculation excluded 
the area of a large platform Mr. Parker planned to build over the water.   She said the 
opponents disagreed with that lot calculation, but even if they accepted it, the applicant 
would still have lot coverage and setback problems arising from the fact that he was 
contractually bound to convey land he currently owned back to the Lake Corporation, 
including the land he had previously acquired from the Corporation that gave him the 
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setback he needed for the portion of the house that was to extend over the lake.  She 
estimated the applicant’s lot would eventually be 5,800 to 6,000 sq. ft. smaller.  She 
reported the reconveyances were to occur upon completion of the applicant’s in-water 
project.  She entered a copy of the agreement with the Lake Corporation into the record.  
She pointed out the record included two letters from staff that advised the applicant that 
there were issues he needed to address to obtain a Building Permit, including how the 
land reconveyances would affect allowable lot coverage.  She said although the record 
also showed Mr. Parker had responded that he would resolve the issue before the 
issuance of a Building Permit for the house, the opponents believed the issue remained 
to be resolved and that the applicant was still contractually bound to convey away a 
substantial portion of his property.  She said if the result of a smaller site was that the 
house could only have a footprint of 5,800 sq. ft., many trees currently proposed for 
removal could be saved.    She asked that the Commission deny the permit so the 
applicant would have to submit a new application for a home that was in compliance 
with the Code’s setback and lot coverage limits.   
 
Christine Roth, 18951 Indian Springs Rd., Lake Oswego, 97035, first testified on 
behalf of the Lake Oswego Neighborhood Action Committee (LONAC), where she 
served as Vice Chair.  She reported that LONAC supported the position taken by the 
FHEA and the Country Club-North Shore Neighborhood Association.  Then she 
discussed the history of the Tree Code.  She explained that she had served on the Lake 
Oswego Natural Resources Advisory board (NRAB) for almost ten years and had 
served as Vice Chair of the Ad Hoc Tree Code Task Force when the Task Force drafted 
updates to the Tree Code.  She advised that the intent of the Code has never been to 
deny someone the use of their property, but to balance the ability of individuals to use 
their properties with the community benefit of having the large stands of trees that were 
part of what made Lake Oswego distinctive.  She observed that the trend to build larger 
houses on smaller lots resulted in removal of a lot of community trees.  She reported 
that the Task Force never intended to allow landowners to cut every tree within the 
building envelope in order to maximize the amount of land they could use.  She 
explained that staff had the authority to ask an applicant to rework his site plan in order 
to save trees.  She suggested that Mr. Parker reconfigure his proposed driveway, or 
eliminate portions of driveway in order to save trees.  She indicated that it was critical 
for the community to scrutinize tree-cutting proposals because huge numbers of trees 
had already been cut.  She said reduction of the community tree canopy had an 
environmental impact.  She advised that it was within Commission purview to address 
the significant impacts of the applicant’s proposal by denying the application or 
requesting that the applicant reconfigure the plan.   
 
Trista Nelson, 1192 Andrews Rd., Lake Oswego, 97034, stated she was a member of 
the FHEA and had worked as a local Realtor® for many years.  She testified that 
granting the permit would impact the value of the easement.   
 
Mr. Boone advised that testimony should address the applicable criteria and observed 
that the applicant had already conceded that removal of trees would have significant 
impact on the character, aesthetics and property values of the neighborhood.  Ms. 
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Tuppan explained that Ms. Nelson’s testimony was relevant to understanding how to 
balance mitigation and reasonable alternatives with property values.     
 
Ms. Nelson then testified that one reason people moved to Lake Oswego was because 
they were leaving areas where there was “land abuse,” and trees were not as stringently 
protected as in the City of Lake Oswego.  She advised that the easements along the lake 
increased the value of an FHEA member property by $15,000 to $20.000.  She said 
marketing agents emphasized the easement rights for those properties and compared the 
value of FHEA properties with other properties.  She cautioned that granting the tree 
removal permit could cause FHEA members to decide not to renew their membership, 
which would lead to a decline in revenue and funds for maintaining the easement.  She 
stressed the FHEA request was reasonable.  She asked the Commissioners to respect the 
neighborhood easement.  She reminded them of a recent public uproar after trees were 
cut down along Boones Ferry Road.  She questioned whether mitigation could be with 
trees as large as the ones to be removed.  She anticipated mitigation trees would take a 
long time to mature and it would take the easement a long time to recover from the 
impact of removal.  She worried that ensuing erosion would affect the swimming pools 
in the easement.  She said that once undone, the tree canopy could never be replaced.  
She said easement members and prospective buyers were concerned about the affect on 
values.   
 
Dave Whiteford, 149 Pine Valley Rd., Lake Oswego, 97034, stated that he served on 
the FHEA board and belonged to the Country Club-North Shore Neighborhood 
Association.  He recalled the easement had been created in 1934 as the Oswego Lake 
Swimming Resort and it included both the applicant’s site and the land currently in the 
easement.  He said the Lake Corporation and the Oswego Lake Country Club divided 
the land in the 1940s.  He said the easement preserved special values, including views 
of the lake and shoreline.  He explained that trees on the applicant’s site helped filter 
sunlight on hot summer afternoons.  He said the applicant’s renderings caused 
opponents to anticipate that the view of the shoreline from the dock would be reduced 
50% by the presence of the applicant’s house.  He said they wanted to leave more trees 
on the site to continue to filter light.  He asked the Commission to consider the aesthetic 
qualities of the easement and the character of the neighborhood.  He said the FHEA 
represented 90 member families and there were 300 other families who had the right to 
join the easement.  He said the scope of the applicant’s project seemed to overwhelm 
the size of the land it was proposed to be constructed on and it did not blend in with the 
naturalness of the area.  He said members of the general public frequently walked along 
North Shore Boulevard and past the old Oswego Swimming Resort to enjoy the views 
of the landscape and to look through the site toward the lake.     
 
Mike Peebles, 946 Cumberland Rd., Lake Oswego, 97034, testified he was a 
registered civil engineer and an FHEA member.  He discussed Type II Tree Removal 
provisions related to the exception if alternative site plans had been considered.  He 
suggested an alternative driveway configuration.  He said the plan would reduce the risk 
to trees, because it did not require the same level of cuts into the grade or the retaining 
wall that the applicant proposed.    He acknowledged that the applicant might have to 
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raise the elevation of a garage three to four feet to meet the City’s standard for 
driveways, or ask for a variance for a steeper driveway that would be closer to the 
existing grade.  He suggested the applicant might consider using alternative materials to 
construct the driveway so it would not tend to fracture in wet weather.  He suggested 
the applicant consider a tandem garage instead of a three-car garage in order to save 
trees.  He advised that a 12-foot wide driveway would be more than adequate to 
facilitate one car down the slope and into the garage.  Mr. Peebles also advised that the 
amount of impervious area on the site would be increased after it was developed.  He 
requested that the Engineering staff analyze the short route of water runoff to the lake 
and consider alternatives that would better ensure water quality. 
 
Kenneth Hall, 232 Berwick Rd., Lake Oswego, 97034, testified he was a member of 
LONAC, he served on the board of the Country Club/North Shore Neighborhood 
Association, and he was a member of FHEA.  He read aloud a letter from Ralph Olson, 
Olson Group Architecture, AIA.  In his letter, Mr. Olson related that the FHEA had 
asked him to comment on the application and he suggested alternatives that would save 
Douglas fir trees. He said the driveway proposed to parallel North Shore Boulevard 
would necessitate removal of several significant trees.  He suggested an alternative 
configuration that would use a separate entrance off North Shore Boulevard near Trees 
#3 and #16 that would save Trees #19, #30 and #33.   He said that might save two or 
more large Douglas fir trees including Tree #14.  Mr. Olson wrote that there was no 
question that the loss of the quality of the trees removed would have a detrimental 
impact on the appearance of the neighborhood and that every effort should be made to 
mitigate this action.  Mr. Olson also recommended another alternative plan to save trees 
that would eliminate the three-car garage on the east end of the house, or eliminate the 
west end garage and the driveway in front of the house.   
 
Evie Fuson, 1255 Chandler Rd., Lake Oswego, 97034, stated she was an FHEA 
member.  She related that many trees had already been cut in the area and the 
neighborhood wanted to maintain area aesthetics.  She said the applicant should have 
been aware of the constraints of the sloping site and narrow building envelope and the 
requirements of the Tree Code at the time he purchased the property.  She said he had a 
right to build a single family house on the site, but he should not be granted a tree 
removal permit on the grounds that he wanted to build out to the setback lines and to 
maximize lot coverage and lake views and construct a large home with a large footprint 
and a five-car garage.  She charged that the applicant had designed the house first, 
before he considered existing trees.  She held there were numerous reasonable and 
realistic alternative site plans available to the applicant that he had not considered that 
would comply with the Code.  She recalled that the City had a history of requiring tree 
removal permit applicants to consider more than just setbacks and lot coverage.  She 
cited the example of an application from another neighbor that had been opposed by 
neighbors and denied, even though the permit would have allowed her to build a garage 
that was permitted by the Code.  She said the applicant was not guaranteed the right to 
build a home with maximum lot coverage that extended nearly to the edges of the 
building envelope.  She held that a permit should not be granted to remove trees for a 
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development plan that had not yet been approved by the city and likely would not be 
approved by the City due to lot coverage issues described in earlier testimony.   
 
She presented several exhibits that included copies of recorded covenants that provided 
that the applicant was to convey a significant portion of his property to the Lake 
Corporation upon completion of the seawall and fill, reduces the overall size of the 
applicant’s property by nearly 5,000 sq. ft. She observed that a smaller building 
footprint would preserve many mature trees.  She stressed that to grant the tree removal 
permit before the applicant had obtained the Building Permit for the house was a 
dangerous precedent.  She warned that approval might actually result in removal of 34 
trees, because the fate of two trees was to be determined during construction, and there 
was no assurance that another eight trees the arborist’s report said “should be 
preservable” would actually be protected or preserved.  She said the proposal did not 
provide adequate mitigation.  She compared the combined diameter of the 24 trees to be 
cut and the 27 replacement trees and calculated that 450 caliper inches were to be cut 
and replaced with 86 caliper inches.  She pointed out that among the many mature trees 
that would be impacted were some mature Douglas fir trees of 30- to 46-inches 
diameter.   
 
Marle Crunch, who was in the audience, then allowed Ms. Fuson to use his time for 
testimony.  Ms. Fuson continued her testimony.  She said a smaller footprint would 
preserve more mature trees and she asked for larger mitigation trees.  She that the 
provisions for tree protection fencing already in place were being violated and there was 
inadequate protection for a Douglas fir on the east end of the property.  She pointed out 
the fencing was not holding back the new elevated roadway constructed for heavy 
equipment brought onto the property, and the roots were burdened by heavy rock and 
gravel spilling onto them.   
 
At this point the Commissioners asked what activity was currently happening at the site.  
Ms. Fuson explained that the applicant had already built a construction road and done 
some preliminary grading for the purpose of building a seawall.    Mr. Pishvaie advised 
that installation of the roadway related to the seawall was a separate project, it did not 
require removal of any trees, and it had been permitted on a condition that there would 
be tree protection fencing.  He recalled that the site plan in the current application had 
been prepared before the seawall project construction started.  However he advised the 
documents before the Commission, including the site plan that identified where the 
house was to be located, provided them with a basis for their decision.   He clarified for 
Mr. Cory that staff had observed a violation of the tree-protection fencing requirement 
for the seawall project and the fencing had been reinstalled.  He advised that if there 
was an outstanding issue of whether the fencing was adequate that issue was not before 
the Commission.   
 
Ms. Fuson asked what assurances the opponents would be given that the trees remaining 
on site would actually be preserved.  She held the applicant had not met all of the 
criteria for approval and the application should be denied.  She asked for a condition of 
approval that surviving trees were to be protected, and she suggested that some trees, 
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such as a 46-inch Douglas fir tree on the east edge of the site, should be protected with 
Heritage Tree status.   
  
George Van Ginhoven, Chair, Country Club-North Shore Neighborhood 
Association, 455 Iron Mountain Blvd., Lake Oswego, 97034, testified regarding the 
character of the neighborhood.  He said that the neighborhood was primarily residential; 
it was distinguished by large lots, large setbacks, large easements; and its greatest asset 
was the significant tree canopy that averaged nearly 100 feet in height.  He held that 
mitigation trees that would only reach 60 feet were not adequate and would make holes 
in the canopy that would leave taller trees susceptible to windblow.  He urged the 
Commission and the applicant to consider the alternative site plan the opponents had 
suggested that would save more trees. 
 
Harold Schlenker, 257 Iron Mountain Blvd., Lake Oswego, 97034, stated that he 
was a member of the Country Club-North Shore Neighborhood Association and FHEA.  
He asked the Commissioners to read a letter that he and his wife, Alice Schlenker, had 
written to the Commission and to visit the site.  He said they understood that a property 
owner could apply for a tree removal permit for the same site as often as he wanted, and 
the Code did not allow the City to consider the prior permits.  He asked the Commission 
to preserve a 46-inch Douglas fir tree (Tree #43) that was on Lake Corporation property 
and was not included in the 24 trees the applicant was requesting to remove.  He also 
asked for the following conditions of approval: 
 
• A condition requiring tree protection during landscaping.  He explained he was 

concerned that older Douglas fir trees along Fairway Road would be adversely 
impacted by daily post-construction irrigation that they were not used to.  He said 
they would be in shock from compaction of building activity and landscaping.   

 
• A condition to apply to the current permit and all future tree removal permits that 

would specify that a logger - not a tree cutting service – was to be used to remove 
24- to 46-inch Douglas fir trees; the City manager was to approve and oversee the 
removal; and the timber from the removed trees was to be sold and the revenue was 
to be given to the FHEA.   

 
When Mr. Cory and Ms. Wagner observed that Tree #43 was not part of the application, 
Mr. Schlenker explained that the condition would apply to future tree removal permits.  
Acting Chair Wagner advised that the Commission was considering trees within the 
boundaries of the site that were proposed for removal for the applicant’s development.   
 
Phillip Hyun, 250 Pine Valley Rd., Lake Oswego, 97034, completed a Citizen Input 
form, but was not present to testify when his name was called.   
 
Marle Crunch, 236 Pine Valley Rd., Lake Oswego, 97034, came forward to testify 
even though he had ceded his time to Ms. Fuson when she testified.  The 
Commissioners agreed to allow him to testify.  Mr. Crunch encouraged the Commission 
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to verify that the species in the mitigation plan met the criteria for height and girth.  He 
also pointed out that the mitigation plan had not been prepared by an arborist.   When 
Mr. Cory advised that an arborist would not have listed “English laurel” as a mitigation 
planting, Ms. Sarver clarified that was on the plan to show additional shrubs to be 
planted and it was not proposed as a mitigation planting.     
 

Neither for nor Against 
 
None. 
 
Acting Chair Wagner then announced a ten-minute recess and subsequently reconvened 
the hearing.  Mr. Boone advised the Commissioners to report any ex parte contacts that 
may have taken place during the break.  Mr. Cory reported that Harold Schlenker had 
approached him during the break to point out that the square footage had been altered 
since the application had been submitted.  He said he had explained to Mr. Schlenker 
that was not relevant to the Tree Code and some other Commission – not the CFC - 
would be the appropriate body to hear it.  He reported the conversation had not 
influenced him in making his decision about the application.  Mr. Morton reported that 
he had overheard that discussion and it was exactly as Mr. Cory had reported.  Mr. Cory 
also reported that he and Ms. Roth had discussed whether the Ad Hoc Tree Task Force 
that they both served on was going to meet again.  The applicant was asked, but 
declined to make further inquiries about those ex parte contacts. 
 

Rebuttal 
 
Mr. Derr, Jeff Parker, and Bill Owen came forward for the applicant’s rebuttal.  Mr. 
Parker recalled opponents’ suggestions for reconfiguring driveway access.  He 
acknowledged the site would be allowed to feature two accesses off North Shore 
Boulevard.  However, he explained that he had decided to access the site at the eastern 
end because a western access would have to be installed over a steep slope and would 
have to drop 30 feet to Tree #3.  He also explained that he decided the site needed more 
driveway area because there was no parking allowed on North Shore Boulevard and 
there was only a fire lane along the roadway.  Mr. Derr observed that portion of North 
Shore Boulevard was very narrow and was marked “No Parking.”  He said the only 
place for visitors to the site could park was on site.  He argued that the opponents’ 
suggestion to install a driveway at the west end was not practical due to the grade there.  
He asked Mr. Owen to discuss shade.   
 
Mr. Owen, testified that he was a consulting arborist and served on the Commission, but 
had recused himself from hearing the application, because he had been retained by Mr. 
Parker two years ago for the current project.  He recalled that Mr. Parker’s concern 
from the start of the project was to build what he wanted within the Code limitations 
and preserve as many trees as possible.  He explained that the Tree Schedule in his 
original plan dated April 25, 2003, was no longer relevant and that he had subsequently 
submitted a supplemental report based on new information that included a Tree 
Schedule for Removal of 24 trees.  He indicated the issue of shade was moot, because 
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most of the trees along North Shore Boulevard and on the east end of the site were to 
remain and would continue to provide shade.  He opined that the loss of trees in the 
center of the site and toward the lake was not a highly significant factor related to 
shade.  He reported that the applicant had also submitted a report that day from a 
professional who would remove the trees in a surgical manner.  He indicated he agreed 
with that report.   
 
Mr. Derr discussed testimony that questioned whether the applicant’s house plan was an 
allowable development.  He pointed out staff report advised that the Code would allow 
the proposal.  He recalled opponents’ testimony that recorded covenants that provided 
that Mr. Parker was to convey some in-water property to the Lake Corporation would 
reduce the size of his property and thus allowable lot coverage.  He advised that was not 
relevant to Commission consideration of the current application and the applicant did 
not believe that was going to be an issue later on.  He said if the applicant found he 
could not convey the property in a manner that would meet City requirements, then he 
would not convey it.  He took issue with opponents’ contention that if the proposal 
would significantly impact trees the applicant was required look for an alternative that 
would reduce the lot coverage he was permitted to have in the zone in order to save 
trees.  He said that the size of the development was not relevant to the Commission 
decision.   
 

Opponents rebuttal of Applicant’s Rebuttal 
 
Ms. Tuppan then requested to be allowed to rebut on behalf of FHEA what she 
considered new testimony related to parking restrictions and the applicant priorities 
when he designed his house and access that she had heard presented during the 
applicant’s rebuttal.  She discussed parking restrictions.  She recalled the applicant 
justified an extensive driveway to accommodate parking that did not exist on the street.  
She reported that parking had only recently been restricted along that portion of North 
Shore Boulevard and the restriction did not exist at the time the site plan was created.  
She reasoned then, that the applicant’s consideration of trees was an afterthought, after 
he had designed the driveway.  Mr. Winterowd assured the applicant’s team that the 
opponents did not dispute the integrity of the arborist’s report.  However, he recalled 
that Mr. Owens had testified that his task was to try to save trees after the applicant had 
decided to build what he wanted.  He said the opponents objected to that order of 
priority and he advised the Commission had the authority to change it.   
 
Mr. Boone advised Mr. Winterowd’s testimony regarding the credibility of Mr. Owen’s 
testimony was not new evidence, but he acknowledged that Ms. Tuppan’s testimony 
regarding parking restrictions was new evidence.  Mr. Cory commented that none of the 
opponent’s rebuttal testimony provided new evidence and he held the Commission 
could not consider the applicant’s motivation.  He said the Commissioners were there to 
apply the Tree Code to the application.  Mr. Winterowd observed that parking 
restrictions were not mentioned in the application.   
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Applicant’s response to opponents’ rebuttal 
 
Mr. Derr questioned why it made any difference when the parking restrictions were 
enforced, because parking had always been restricted along the roadway.   
 
Acting Chair Wagner asked for staff comment.  Mr. Sarver recalled testimony that there 
was an opportunity to install a secondary driveway location to access the west side 
garage.  She advised the applicant could not do that in the currently proposed design 
and still comply with the 20% slope limit on maximum driveway slope.  She advised 
that the applicant would need to raise the level of the garage floor in order to comply 
with the standard.  She recalled Ralph Olson had submitted written testimony that 
agreed with that assessment.  She advised that staff position was they could not reduce 
what was permitted outright under the zone, such as 25% lot coverage, as a condition 
for a Tree Removal Permit.  She advised there was no standard that limited the 
maximum number of garages the applicant could have as long as the development 
complied with the other regulations in the Code.  She observed that although it was 
possible to reconfigure the driveway and raise the level of the garage floor that would 
require a substantial redesign, because to do that would also affect the rest of the 
applicant’s site plan.  Mr. Boone then clarified for Mr. Cory that the Commission could 
consider whether the applicant had considered an alternative site plan, placement of the 
structure, and landscaping.  
 
Mr. Cory asked staff to estimate how many trees might be saved if there were two 
separate driveways.  Ms. Sarver reported that the Engineering staff had examined the 
site to determine the best place for access before the applicant submitted his application 
for a building permit.  She said they found that driveways over the steep slope would 
not comply with the Code standards.  She anticipated that raising the garage level might 
allow the driveway to conform to the Code, but to add a second driveway to the current 
plan would not meet the Code.   
 
Acting Chair Wagner moved to close the public hearing.  Mr. Cory seconded the 
motion and the Commission agreed to close the public hearing.   
 

Deliberations 
 
The Commissioners compared Type II Tree Removal Permit criteria.  When they 
discussed the criterion that allowed removal for landscaping or development purposes, 
Ms. Wagner observed that opponents’ concern about the size of the house and building 
footprint was not relevant to the Commission decision.    When they discussed the 
criterion that removal was not to have significant impact on erosion, soil stability, flow 
of surface waters, or protection of adjacent trees or existing windbreaks, Mr. Cory 
recalled testimony that impervious surfaces would generate additional runoff toward the 
lake and that some precautions were to be taken there.  Mr. Boone advised that Building 
staff applied standards related to drainage and erosion control before they granted a 
Building Permit.  Mr. Morton recalled that the prevailing wind at the site came from the 
direction of Canby, Oregon.  He cautioned that if as many trees were removed as the 
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applicant proposed that would leave the remaining trees more susceptible to windblow.  
Ms. Wagner asked what the Commission could do to mitigate that.  Mr. Cory 
considered whether the proposed 35-foot high house could serve as a buffer for the 
Canby winds.  Mr. Morton observed some of the trees were 100 feet tall.  When he 
asked how long it would take for a tree to mature to 46-inches, Mr. Cory estimated it 
would take at least 70 years.  Mr. Cory acknowledged the proposed removal would have 
a negative impact on the existing windbreaks and that it would have a negative impact 
on aesthetics.  Ms. Wagner recalled that the application stated that windblow would not 
be an issue because the trees would be left in groves.  Mr. Cory advised that the 
applicant could not be 100% certain of that.   
 
The Commissioners then discussed the criterion that removal would not have a 
significant negative impact on the character, aesthetics or property values of the 
neighborhood.  They observed that an exception was allowed if no alternatives existed 
that would allow the site to be used as permitted in the zone.  Mr. Cory recalled that the 
Commission had been advised that the applicant was to have considered reasonable 
alternative site plans that would save trees.  Mr. Morton recalled testimony that the 
Commission had the option to ask the applicant to redesign the plan to save trees.  Ms. 
Wagner explained that she would have preferred to see what alternative site plans had 
been considered and to hear why they would not work so she could be assured the 
applicant had met the criterion.  She recalled testimony that suggested moving the 
driveway, but she cautioned that the Commission should not require a driveway that 
sloped steeply into a garage with no turnaround or hammerhead because that was not 
safe.  Mr. Cory commented that an owner had a right to use his property to the full 
extent of the law.  He recalled the testimony that suggested installing two driveways 
and observed that would seriously impact Trees #13, #14, and #15.  He concluded that 
the issue of a second driveway was a moot point.  He advised that although all trees 
close to the house would be in severe jeopardy from construction activity, they were not 
the best candidates for retention.  Mr. Morton observed that the proposed site plan 
would require retaining walls that would jeopardize trees above the walls.   Mr. Cory 
agreed but pointed out other trees to the south would face the same risk if some of the 
driveway was reduced.   Ms. Wagner said there was no question that removing all of the 
trees the applicant proposed to remove was going to adversely affect the neighborhood.  
Mr. Cory recalled staff report had also concluded the removal would negatively impact 
the neighborhood, but they had also found that because there was no reasonable 
alternative plan, the applicant should be granted the permit.  Ms. Wagner suggested a 
condition of approval that stated that approval had been granted based on the footprint 
presented at the hearing and the permit would be rescinded if the footprint were 
changed.  She explained that would ensure that the applicant would not be granted the 
tree removal permit, remove the trees, and then change the footprint before the Building 
Permit was issued.   
 
Ms. Sarver then observed that both Ms. Wagner and the opponents were concerned that 
the footprint might be changed after the tree removal permit was granted and more trees 
would have been removed that would be necessary for development.  She assured the 
Commissioners that the Tree Removal Permit would be contingent on a related Building 
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Permit and if the applicant changed the site plan that would void the Tree Removal 
Permit.  Mr. Pishvaie recommended that the Commission utilize a standard condition 
that the DRC typically applied that the applicant was required to submit a final site plan 
to the Building Division that was in substantial compliance with the site plan that the 
CFC relied on when they approved the project.  Mr. Cory and Ms. Wagner agreed with 
the suggested condition.  However, Mr. Morton stated he did not agree.  He said it 
would not be the best decision for the neighborhood or the trees.  He encouraged the 
Commissioners to look for a win/win solution of some sort.  Ms. Wagner indicated that 
she agreed with Mr. Morton’s sentiment, but she believed that the Commission had to 
follow the Code and allow the owner to build on his land.  Mr. Morton explained that he 
objected to what was proposed.  When Ms. Wagner asked him what he would change, 
he answered that his opinion was that too many trees were to be removed from the site.  
When Ms. Wagner asked him to describe where trees should be removed/saved on the 
site, he indicated that the specifics should be left to the engineers and architects, but the 
plan should be revised to save more trees.  He saw the problem as a simple one: “You 
take these trees down, then you jeopardize other trees.”  Mr. Cory then advised that one 
36-inch diameter tree on the site came from the Himalayas and was probably planted 
many decades ago.  He advised it would be hard to replace.  He acknowledged, 
however, that the Commission should apply the provisions of the Tree Code in making 
their decision.  Ms. Wagner recalled that staff had approved the site plan and the 
applicant simply had to detail it to obtain a Building Permit.  Mr. Morton did not see 
approval of the application as a win/win situation for the community.  Ms. Wagner 
asked him how he would resolve the issues.  He suggested that was the applicant’s 
responsibility to resolve it.  He held there was no need to cut as many trees as the 
applicant proposed.   
 
When Mr. Cory asked if the Commission could defer their decision, Mr. Boone 
confirmed that they could continue the hearing in order to have more time to think 
about the evidence they had heard.  He pointed out that staff report showed that 
alternative site plans had been considered.  Mr. Boone advised the Commissioners to 
consider whether or not they found the evidence persuasive.  He explained that the DRC 
sometimes asked an applicant to demonstrate what alternative plans had been 
considered and why they were not proposed.  He advised that if the Commission needed 
more evidence they could decide to continue the hearing for that purpose.  Ms. Wagner 
and Mr. Cory agreed that the biggest challenge to making a decision was that they had 
not seen any alternative plans presented.  Mr. Cory commented that it was easy to say 
“save more trees,” but the Commission had to allow the owner legal use of his property.  
Mr. Morton said his opinion was there was a way to do that.  When Mr. Cory asked 
what that was, Mr. Morton said he was just giving his opinion that more trees could be 
saved, and more than just another tree or two.   
 
Mr. Boone advised the Commissioners to determine whether or not the application met 
the applicable criteria based on the evidence, rather than opinion.  Mr. Cory stated that 
criterion #3 had not been met.  Ms. Wagner stated that criterion #2 had not been met.  
She wanted to know the extent of the risk of windblow.  Mr. Cory observed the 
applicant proposed to leave grove-like tree configurations.  He examined the size and 
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species of trees near the location of the retaining wall, and advised that wind was an 
issue if the prevailing wind was from the south (from the direction of Canby, Oregon).  
Mr. Morton confirmed it was.  Mr. Cory then predicted the proposal would result in loss 
of trees, because a driveway and retaining wall would be proximate to roots on the 
anchoring side of the trees.  However, he also stated that he could not see how 
eliminating some of the driveway could save trees.  He noted the plan had to consider 
the steep grade.  Ms. Wagner noted that might save Trees #30 and #33, but #19 and #20 
were right next to the location of the front door and #31 was right next to a future bay 
window.   
 
Mr. Pishvaie observed the Commissioners were concerned about protecting windbreaks 
(Criterion #2) and they were not convinced that the site plan before them was the only 
viable site plan (Criterion #3).  He observed that all the parties had agreed that tree 
removal would have a significant impact on the neighborhood.  He advised the 
Commission had the option to continue the hearing to gain more time to think about the 
issues; they could deny the application on the basis they was no credible evidence of 
alternative site plans in the record  (even through staff reported the applicant had 
considered alternatives); they could decide to re-open the hearing and ask the applicant 
to present alternative site plans; or they could approve the application based on the site 
plan that had been presented.  Mr. Cory and Ms. Wagner commented that all three 
Commissioners were not comfortable with the number of trees to be removed from the 
site.  All of the Commissioners agreed they wanted to see the alternative site plans.  Mr. 
Morton and Mr. Cory agreed they wanted to see a site plan that considered the trees 
first, and not the building first.  All the Commissioners present agreed to ask for 
alternative site plans before they made a decision.   
 
Ms. Sarver observed that the only alternative that had been presented at the hearing was 
opponents’ suggested configuration for the driveway, and no one had presented any 
other building configuration.  She explained that was because there were no 
opportunities to move the building around the site within the setbacks in order to find 
alternative locations that would save trees.   
 
Mr. Derr agreed that the applicant would come back to the Commission to show them 
the alternative site plans that had been considered and to discuss their concerns about 
the windbreak on September 30, 2004.  Mr. Cory stressed that he would be looking for 
a plan that prioritized trees.  Mr. Derr related that testimony that the applicant had 
created the building plan before he considered the trees was not accurate.  Ms. Tuppan 
said it would be more reasonable to continue the hearing to late October to provide 
more time for the FHEA to review any new evidence.  Ms. Wagner clarified that the 
Commissioners were not asking for a new site plan, only to see the alternative plans the 
applicant had considered.  Ms. Tuppan still saw the issue as sufficient time to respond 
to the evidence.  Mr. Derr objected to any further delay for his client.  He stressed the 
hearing would be continued to decide very narrow issues.  He pointed out that if the 
applicant had brought the alternative site plans to the current hearing the other parties 
would have had to respond to it at the same hearing.   Mr. Boone observed that the 
Commission was not asking for a new site plan and what the Commission wanted to 
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determine was whether alternative site plans rather whether they were rejected on 
reasonable grounds.  Mr. Pishvaie announced that the new evidence and staff report 
would be available on the City website as well as in paper format.    
 
Mr. Cory moved to continue AP 04-02 to October 6, 2004, at 7:00 p.m. and reopen 
the hearing for written and oral testimony.  Ms. Wagner seconded the motion and it 
passed by unanimous agreement.   
 
Acting Chair Wagner clarified for Ms. Tuppan that the Commissioners wanted the 
applicant to clarify two issues:  1) the issue of windbreaks; and 2) the issue of whether 
reasonable alternative site plans were considered.  Staff asked the parties to submit new 
information related to those two issues by 5:00 PM on September 28, 2004.  They asked 
that responses to the new information be submitted by noon, October 4, 2004.  They 
confirmed for the Commissioners that the parties could also simply bring new evidence 
to the next hearing.  They said staff would place the new information on the City 
website as they received it, and hearing packets would be available to be picked up at 
City Hall on September 29, 2004.   
 

VI. OTHER BUSINESS 
 
None.   
 

VII. ADJOURNMENT 
 
There being no further business, Acting Chair Wagner adjourned the meeting at 10:25 
p.m.   
 

Respectfully submitted, 
 
 
 
Janice Bader 
Senior Secretary 
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